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Legaldate

Introduction
The law has adopted and created many different ways 
to achieve environmental protection and improve 
environmental performance. Varied environmental 
protection mechanisms have evolved from the 1800s 
when reserving land was the most common form 
of environmental legal protection, to today where 
environmental assessments, tradable permits, and financial 
incentives are some of the newer forms of environmental 
protection measures. The evolution of environmental laws 
has generally corresponded with a refining of our collective 
environmental concern and our environmental values.
Today, however, our environmental values and concerns 
are not entirely reflected in our environmental laws, 
particularly on big issues like climate change, water, and 
biological diversity. More needs to be done.

Historical Perspectives On The Law 
And Environmental Protection In 
Australia
Environmental laws before federation: a national park  
and mining in Sydney
The law has regulated and sought to preserve the 
environment for longer than it is ordinarily credited. Since 
at least the 1800s the courts have created, upheld, and 
applied principles allowing landowners suffering from 
pollution or offensive annoyance to seek redress from 
those that caused the damage.i 
In the 1860s and 1870s in Australia, statutory lawsii were 
used to preserve lands from development and intensive 
uses and to create our first national park, Royal National 
Park, south of Sydney.iii Shortly after this time, property 
and minerals laws were used to delay, halt, and then permit 
coal mining on the shores of Sydney Harbour.iv 
The nature of the laws that existed in the 1800s, and the 
way the laws affected people and their surroundings, 
largely reflected the community concerns and values about 
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land, development, and environment at the time. The 
courts’ focus in allowing people to receive compensation 
for damage caused to land was on protecting the rights 
of landowners. A desire to preserve an area close to 
Sydney for recreation for city residents was the principal 
motivation for parliaments to make parkland laws and 
create Royal National Park. Laws intended to keep coastal 
lands in public control restricted Sydney Harbour coal 
mining. However, these laws were in conflict with other 
laws designed by the New South Wales Parliament to 
promote private property ownership and development  
of landv. Ultimately, the pro-development values and  
laws prevailed.

S T U D E N T  A C T I V I T I E S
1. Identify THREE environmental issues that could benefit from 

greater legal protection.
2. Identify TWO examples of environmental protection in 19th 

Century Sydney.
3. The above examples of environmental protection laws 

provided remedies that served human needs (anthrocentric) 
rather than the needs of the environment itself (ecocentric). 
Explain why this tended to be ineffective.

Laws and environmental concerns and values
By looking at the laws of a certain time the dominant 
environmental concerns and values of Australians of that 
time can be deduced. Figure 1 charts some changes in 
values and laws from the 1800s to today.

A rise in environmental values and dedicated 
environmental laws
The 1970s witnessed the first international expressions 
of concern for the well-being of the planet. The 1972 
Stockholm Declaration on the Human Environment vi articulated 
an agenda for conservation and protection from pollution 
consistent with human progress and development, and 
the World Heritage Conventionvii of the same year created 
a framework for the conservation of cultural and natural 
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areas of global significance. This international articulation 
of environmental concern occurred at the same time 
as changing ideals and values about the environment 
in Australia. These changing ideals were demonstrated 
by opposition to and protests against the damming of 
Lake Pedder in Tasmania, and the series of green bans 
in Sydney, where unionists went on strike or refused to 
do certain work in order to protect parklands, native 
vegetation, and historic buildings and areas.viii It is 
generally considered that the 1960s and 1970s marked 
a change in people’s views about the environment 
and industry. Distrust of industry and fear of pollution 
increasedix and the environment began to be seen more 
widely as not only available for human use and pleasure  
but also as something that should be protected for its  
own sakex.

Figure 1:  A brief history of environmental laws and 
environmental values in Australia

Period Characteristic laws Dominant values 
and concerns

Mid 1800s Private land 
ownership laws 
Land reservation laws 
Mining laws and 
forestry laws

Development, 
agriculture, recreation 
and preservation of 
public land.

Early 1900s Town planning laws Coping with enlarging 
cities, a post-
industrialised ideal 
of and concern for 
orderly, safe, and 
modern urban areas.

1920s Soil and erosion laws
Pest laws

Protection of 
agriculture and 
prosperity of rural 
land.

1950s Resource exploitation 
and management 
laws
Environmental health 
laws

Post-industrialised 
boom times, concern 
for family health.

1960s–1970s Environmental 
protection laws
Nature conservation 
laws
Environmental 
assessment laws

International 
environmental 
concern, pollution, 
concern for species 
and nature, concern 
for cultural heritage.

1990s–2000s Stronger 
environmental 
assessment laws
Laws dealing with 
global environmental 
problems (ozone, 
climate change, 
biodiversity)
Polluter pays 
legislation

Ecological sustainable 
development, 
precaution, concern 
for future generations, 
dealing with global 
environmental 
problems, making the 
polluter pay.

In the 1960s and the 1970s in Australia many new 
environmental laws were introduced.xi Some of them 
updated or replaced earlier efforts to preserve aspects of 
the environment, but all responded to the international 
shift in environmental concerns of the time. The aims 
of these new laws included to regulate and prohibit 
pollution, to preserve heritage and native environments, 

and to assess proposed developments considered 
likely to damage the environment. In the same period 
the courts controversially confirmed the power of 
the Commonwealth Parliament to veto development 
approvals on the grounds that they would harm the 
environment even though the Commonwealth Parliament 
did not, and still does not, have an express power to make 
laws on environmental matters.xii 

S T U D E N T  A C T I V I T I E S
4. Use Figure 1 to suggest when anthrocentric views of the 

environment began to give way to ecocentric values. Suggest 
reasons for your response.

5. Identify the first ‘international expression of concern’ for 
environmental protection.

6. Identify ONE international law created in the same year.
7. Investigate and provide ONE case study of GREEN BANS 

(see figure 4 and try  
<www.abc.net.au/rn/science/earth/stories/s18145.htm>).

8. Can you detect a sentence in the above section that 
distinguishes the anthrocentric from the ecocentric views of 
the environment?

9. Use reference xi to identify an environmental law that may 
have been introduced in your state.

10. INVESTIGATE the case Murphyores Incorporated v The 
Commonwealth (1976) 136 CLR 1 to explain the complexity 
of providing legal protection to the environment within a 
Federal system.

Recent Perspectives On 
Environmental Law
Recasting environmental laws
Since the early 1990s Australia’s environmental laws 
have been recast in light of international environmental 
law concepts. These concepts include ecologically 
sustainable development, precaution, and fairness between 
generations. The structure and framework of laws in 
Australia have not changed greatly but the governments 
that implement the laws and the judges that ensure 
compliance with them have been required to reinterpret 
and apply the laws in a way that is supposed to ensure the 
ongoing welfare of humans and the broader environment. 

Figure 2: Great Barrier Reef 

Source:  http://commons.wikimedia.org/wiki/Image:Part_of_Great_
Barrier_Reef_from_Helecopter.JPG 



~ 3 ~

In some respects this has occurred. For example, more 
land and marine areas have been preserved from further 
use and development under protected areas laws. This has 
included the creation of marine parks, establishing new and 
enlarging existing national parks in most Australian states 
and territories, protecting remote rivers in Queensland, and 
increasing the heritage status of iconic buildings, including 
the Sydney Opera House and the Melbourne Exhibition 
Building. Degrading activities in highly valued places have 
been halted or restricted using traditional regulatory tools. 
For example, forestry activities in some of Australia’s oldest 
forests have been limited, land clearing in Queensland has 
been constrained, cattle grazing in the Alpine National Park 
has been banned, and fishing in some parts of the Great 
Barrier Reef has been prohibited.
A number of courts and tribunals have also responded 
to the stronger environmental objectives in laws by 
overturning government decisions on the grounds 
that important principles about ecological sustainable 
development, precaution and climate change have not 
been taken into account. Most notably, state and federal 
courts have required governments to assess climate change 
impacts of proposed developments when the governments 
had excluded such impacts from their deliberationsxiii 

Earlier in the 1990s, the New South Wales Land and 
Environment Court ensured that the precautionary 
principle, the notion that it is preferable to delay 
development while consequences to the environment are 
uncertain, was considered by decision-makers where their 
decisions affect the environment.xiv 

S T U D E N T  A C T I V I T I E S
11. Use Figure 4 to define the following terms: environmentally 

sustainable development; precautionary principle; and 
intergenerational equity.

12. Identify FIVE examples of the influence of international 
environmental law on domestic issues.

13. Explain the influence of court interpretation of  
international environmental law on the actions of state  
and federal governments.

14. Investigate Leatch v National Parks and Wildlife Service & 
Shoalhaven City Council (1993) 81 LGERA as an example of 
the precautionary principle. Discuss your findings.

New mechanisms for environmental protection
Ways of achieving environmental improvements have also 
changed as parliaments have looked for different and 
varied mechanisms to achieve their goals and meet society’s 
environmental values. 
Voluntary plans and projects have been developed to help 
businesses achieve environmental performance beyond 
that required by the law. The principle that a polluter 
should pay for any pollution it causes has been applied, 
including through the implementation of laws like the 
Western Australian Contaminated Sites Act 2003, which 
prevent a polluter of land from walking away from the 
mess they created. Further, the principle that a person 
who removes habitat be required to offset that removal 
by replanting or rehabilitating a habitat within the region 
has been required under Victoria’s native vegetation 
management framework.xv New forms of penalties to make 
it easier for environmental protection agencies to punish 
polluters with fines have also been incorporated into South 
Australian and Commonwealth laws.xvi

Taxes, financial incentives, and tradable credits have 
been used and nominated as ways of realising improved 
environmental performance, particularly to reduce 
greenhouse gas emissions in a way that would cause least 
disruption to business and the economy. 

S T U D E N T  A C T I V I T I E S
15. Outline efforts made by the Victorian Government to require 

polluters to pay for their pollution.
16. Identify ONE example of penalties which may be imposed on 

those who damage the environment.
17. Identify THREE examples of incentives that may dissuade 

individuals and firms from damaging the environment.

How The Law Protects The 
Environment
From the discussion above on the way the law has protected 
the environment in the distant and recent past, it is 
apparent that the law can be used in many ways to pursue 
environmental protection: whether that protection is a 
by-product of protecting property rights, establishing areas 
for human recreation, protecting human health, or for 
preserving species and habitat for the sake of their ongoing 
existence. Ten of those ways are shown in Figure 3.

Figure 3:  Ten ways the law contributes to the protection of the 
environment

1. Preserving land and water areas from development and 
degrading uses.

2. Allowing property owners to seek redress for damage 
caused to their interests.

3. Nominating important species, habitat or places, and 
preventing activities that will significantly affect those 
preserved aspects of the environment. 

4.  Prohibiting, limiting or regulating certain polluting 
conduct. 

5.  Mandating assessment of proposals that are 
considered likely to affect the environment.

6.  Requiring rehabilitation of contaminated sites.

7.  Requiring offsetting, or restoration of degraded or 
removed habitats.

8.  Offering financial incentives for business and individuals 
to adopt technology or take action that reduces 
environmentally deleterious behaviour.

9.  Setting emission standards for machinery and business.

10.  Regulating and setting out management requirements 
for certain industries like mining, forestry, and electricity 
generation.

S T U D E N T  A C T I V I T I E S
18.  Identify FIVE ways in which the law contributes to the 

protection of the environment (linking one or more to issues 
you have studied).

19.  Construct a cloze passage using the information in Figure 3. 
Test it on someone.

What More Can Be Done?
Bridging the divide between the law and our values  
and concerns
There is currently a division between the community’s 
values and concerns about the environment and the 
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laws aimed at protecting the environment. This is most 
clear in the three areas of climate change, water, and species 
protection. In these areas it cannot be said that the law has 
protected the ongoing welfare of humans and the broader 
environment. Our greenhouse gas emissions continue to 
rise and modelling continues to show a future changed 
climate, water is increasingly scarce, and habitats and 
species continue to disappear.
However, people want parliaments and governments to 
take greater responsive action in these areas. A recent 
report by the Climate Institute found that 78 per cent of 
Australians believe that the country needs to take further 
urgent action to deal with climate change.xvii These areas 
are, at least, on the political radar. Water, especially the 
plight of the Murray-Darling Basin, has been the subject  
of extensive media attention and intergovernmental efforts 
to co-ordinate a national response to the issue of water 
rights. The Commonwealth Government has promised a 
carbon trading system aimed at reducing Australia’s total 
greenhouse gas emissions, and the Victorian Government 
has just initiated a reviewxviii of land and biodiversity 
policies and laws. 

Using the current framework and tools for  
environmental protection
It is possible that the many current legal and non-legal 
mechanisms can be used to deal with the three areas 
nominated for further attention. Responses to climate 
change could include tightening emissions standards, 
prohibiting further polluting industry, and requiring 
polluters to pay for their emissions, perhaps through the 
purchase of tradable rights. Water could be shared more 
equitably by offering incentives for uses to give up their 
current rights, by increasing licensing requirements and 
requiring more environmental assessments of proposed 
water using activities. Biological diversity could be better 
preserved by reserving more areas of land and water, 
restricting land clearing, imposing limits on harvesting 
of fish and forest species, and prohibiting activities in 
important habitats, not just in national parks. 
It is obvious, however, that voluntary measures, 
encouragement and financial incentives, which had 
been the favoured mechanisms by Australia’s previous 
government, will not change our behaviour enough to 
make sure we reduce our greenhouse gas emissions, share 
our available water fairly, and ensure that non-human 
species have a future.

Stronger application of the existing laws
In some respects the existing statute law could be used to 
achieve greater environmental protection. For instance, 
rather than warning polluters, environmental protection 
agencies could use their powers to prosecute offences 
under pollution control laws and require rehabilitation 
of contaminated land in a way they have been reluctant 
to do. The handling of the Shell Refinery, which has 
been exposed in the media as a repeat offender of 
environmental laws, but not prosecuted by the Victorian 
Environment Protection Authority, is an example of  
this reluctance. 
The Commonwealth’s Environment Protection and Biodiversity 
Conservation Act 1999 could be interpreted and enforced 
more robustly than now. Projects assessed under that law 

invariably are permitted notwithstanding that they might 
have an adverse consequence on the environment. Many 
smaller projects, particularly land clearing, fishing, and 
water using activities, are not even assessed under the act. 
Finally, some of the protection measures for species and 
habitat in state environmental laws could be used more 
often and more consistently. The power to make protection 
orders to prevent activities that might destroy vulnerable 
species in the Victorian Flora and Fauna Guarantee Act 1988, 
for instance, has rarely, if ever, been used.

Environmental rights
One new way to achieve environmental protection in 
Australia could be to recognise and protect environmental 
rights. Already in the Australian Capital Territory 
and Victoria human rights have been recognised and 
protected.xix Some of these rights could be used to press 
for greater environmental protection, particularly rights 
to information (for example information about pollution 
levels) and rights to privacy. In Europe a right to privacy 
has been interpreted to include a right to be protected 
from excessive noise or pollution. 
Laws could also include more specific environmental 
rights. For instance, Australian laws could adopt 
environmental rights like those protected by the South 
African Constitution, which ensure that ‘everyone has 
the right to an environment that is not harmful to their 
health or well-being; and to have the environment 
protected for the benefit of present and future 
generations…’xx Additionally, rights to water could 
be included and responsibilities not to degrade the 
environment imposed. However, these options have 
not been well received by Australian governments. The 
Australian Capital Territory, for example, has decided 
not to include environmental rights in its Human Rights 
Act 2004 for the time being because it does not know how 
such rights might be used.xxi

S T U D E N T  A C T I V I T I E S
20. Identify THREE ways in which current legal and non-legal 

mechanisms can be used to deal with each of:
 a.  climate change
 b.  water
 c.  biodiversity.

21.  Suggest THREE ways in which governments could more 
effectively enforce existing statutes.

22.  Explain the potential impact of regarding environmental 
rights as human rights.

Conclusion
In Australia, the law generally responds to community 
attitudes, values and concerns. In the environmental 
realm this has been evident in judge-made law from the 
1800s through to the parliament-made laws of the recent 
past. The law has developed varied ways of responding to 
environmental problems, including prohibiting activities, 
preserving areas, and imposing costs on polluters and 
degraders of the environment. Today, however, there is 
a disjuncture between our environmental concerns and 
values and our environmental laws. Australians want 
more from their law-makers, particularly in the areas of 
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climate change, water, and biodiversity protection. The 
legal framework exists, alternative measures are available, 
and creating environmental rights could be one way of 
incorporating our environmental values and concerns in 
environmental laws. 

Figure 4: Important terms and concepts defined

Biological diversity or biodiversity refers to the whole 
collection and variety of plant and animal species.

Ecological sustainable development or ESD is the 
concept that development should meet our needs while 
maintaining the environment so that future generations can 
meet their development needs.

Precautionary principle is the notion that developments 
should not proceed, or management techniques should be 
employed, if there is uncertainty about the consequences of 
the development on the environment.

Polluter pays principle is the notion that a person who 
causes pollution should be responsible for paying to clean 
up, monitor, store, or limit that pollution.

Offsetting is the notion that a degrading activity can be 
balanced with an environmentally beneficial activity. Planting 
trees to absorb greenhouse gas emissions is the most 
common form of offsetting. 

Green bans are stop-works and strikes held by workers 
because they want to highlight environmentally degrading 
activities or do not want those activities to proceed.

Tradable permits are limited numbers of government 
issued rights to pollute or to undertake an environmentally 
degrading activity that can be sold or traded to other 
polluters or degraders. The idea behind tradable permits is 
to reduce the number of available permits each year while 
increasing their cost. In this way polluters are encouraged 
to find cheaper ways to stop polluting or degrading the 
environment. Tradable permits are a form of financial 
incentive. Other common financial incentives are 
subsidies and taxes. 

Figure 5: Tasmanian Devil 

Source:  <http://commons.wikimedia.org/wiki/Image:Tasmanian_
devil_head_on.jpg>

S T U D E N T  A C T I V I T I E S
Didn’t get all of those terms and concepts in Figure 4?  
Well now’s your chance …
23.  EXTENSION: investigate and explain the impact of:
 a. an Emissions Trading System
 b.  Efforts to rehabilitate the Murray Darling Basin
 c.  protection of a species (such as the Tasmanian Devil).
24. EVALUATE ways in which the legal system can protect the 

Australian environment and include a discussion of climate 
change, water and biodiversity.
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